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The Environment, Climate Change and Land Reform Committee 

UK Withdrawal from The European Union (Continuity) (Scotland) Bill 

Submission from WWF Scotland 

Summary 

Since the EU referendum result was announced, the Scottish Government has repeated 
commitments to maintain and exceed the high environmental standards previously provided 
through EU environmental legislation.   

Honouring this commitment has never been more important.  The natural environment is 
under pressure at a global scale.  A recent report from the Intergovernmental Science-
Policy Platform on Biodiversity and Ecosystem Services outlined the world-wide 
deterioration of nature, biodiversity and ecosystem functions and services.  Around 1 million 
species already face extinction unless drivers of biodiversity loss are addressed1.  Closer to 
home, one in nine species in Scotland is at risk of extinction as a result of threats including 
land use change, pollution, invasive species and climate change2.   

Around 80% of existing environmental protections stem from EU legislation, supported by 
EU Environment Principles to inform decision making and a framework of governance to 
ensure effective delivery.  As we prepare to emerge from the influence of EU law, it is 
essential that these protections and functions are replicated to avoid further environmental 
loss.   

Therefore, we welcome the provisions brought forward in this Bill.  However, we support 
concerns shared by Scottish Environment LINK.  We believe the following concerns would 
need to be addressed for this Bill to match the Scottish Government‟s commitment to 
maintain and exceed high environmental standards: 

 Introduce a specific duty to use keeping pace powers to secure delivery of high 
environmental outcomes.  

 Include provisions to introduce future Nature Recovery Targets. 

 Strengthen the duty on Scottish Ministers to act in line with the environmental 
principles.  

 Broaden the duty on other public authorities applying the principles. 

 Require that any guidance on application of the principles is informed by public 
consultation. 

 Guarantee the independence of the watchdog, ensure that it has dedicated funding 
and extend its powers to investigate casework.  

 Include powers to investigate individual cases. 

                                            
1
 https://www.ipbes.net/sites/default/files/downloads/spm_unedited_advance_for_posting_htn.pdf  

2
 https://www.nature.scot/state-nature-scotland-report-2019 

https://www.ipbes.net/sites/default/files/downloads/spm_unedited_advance_for_posting_htn.pdf
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 Make provision for continued oversight following any legal judgement. 

 Clarify the definition of „environmental law‟ and address the implementation of 
international law.  

 Ensure any interim watchdog has a transparent public appointments process and 
confirm its powers to receive and investigate complaints.  

Part 1: Alignment with EU Law 

Part 1 gives Scottish Ministers the power to ensure that devolved law maintains alignment 
with EU legislation beyond the end of the Brexit transition period. In order to avoid further 
wildlife declines, maintaining current environmental standards is the minimum required.  
Therefore, the inclusion of these provisions is welcome.   

The Scottish Government has indicated that it is fully committed to maintaining and 
exceeding the high environmental standards previously provided through EU legislation.  
This Bill is the first opportunity to put that commitment into law.  However, powers to keep 
pace, and the associated exemptions and limitations on those powers, do not offer the 
protection that a duty to keep pace would.  The use of these powers is at the discretion of 
Ministers and there is a risk that they won‟t be fully utilised. As a result, there is a risk that 
Scotland could fall behind if the EU and elsewhere increase environmental standards.  

In the absence of equivalent provisions, or a commitment to non-regression, in UK 
legislation, there is a risk that environmental standards across the UK will diverge.  This 
makes agreement on common minimum standards, which are at least equivalent to current 
standards, across all of the UK all the more important.  If there is divergence, it should 
create a race to the top in environmental standards, rather than a race to the bottom. 

Part 1 of this Bill could be strengthened by: 

 Introducing a specific duty to use keeping pace powers to deliver high 
environmental outcomes.  Provisions could be included to allow for rare exceptions to 
be made with Parliamentary approval, for example if keeping pace would negatively 
impact environmental outcomes. 

 A commitment to set Nature Recovery Targets. The ability of the keeping pace 
powers to contribute to environmental outcomes is limited by the absence of legally 
binding nature recovery targets in Scots law.  The clarity, measurability and sense of 
direction that such targets provide would highlight where existing standards are 
adequate for delivery, where keeping pace will aid their delivery further and where 
Scotland needs to exceed these standards to achieve its ambitions.  Equivalent legally 
binding climate targets have provided impetus for progress on emissions reduction.  The 
Bill should include a requirement for Scottish Ministers to bring forward future legislation 
to set binding Nature Recovery Targets. 

Part 2 Environment: Chapter 1 - Environmental principles 

The Bill embeds the four EU Environment Principles into Scots Law. This is a welcome step 
and provides stronger provisions than the equivalent UK legislation. These four principles 
are all key principles to include and we support the proposed purposes „to protect and 
improve the environment‟ and „contribute to sustainable development.‟  



ECCLR/CB/016 

3 

Sections 9(4) to 9(8) are particularly welcome, as they prevent any of the four principles 
from being removed or revised, unless changes occur at the EU level.  These sections also 
provide the option to add additional principles in the future, which again is welcome.  One 
principle we would like to see considered for inclusion is the principle of integration, which is 
mentioned in Article 11 of the TFEU (ex-Article 6 TEC).  It  reads “Environmental protection 
requirements must be integrated into the definition and implementation of the Union policies 
and activities, in particular with a view to promoting sustainable development.” This 
principle is not explicitly covered by domestic legislation so merits inclusion alongside the 
other principles. 

Part 2, Chapter 1 of this Bill could be strengthened by: 

 Improving the duty on Ministers regarding the principles. We support inclusion of a 
duty regarding environmental principles.  However, we do not consider the wording for 
the duty to “have regard to” the principles to be strong enough nor equivalent to the 
intentions of Article 191 of the Treaty on the Functioning of the European Union 
(TFEU), which proposals in this consultation replace.  Similar concerns were 
voiced by the House of Commons Environmental Audit Committee in their assessment 
of the UK Government‟s draft environment Bill, where they sated that „have regard to‟ 
would downgrade the principles‟ legal effect3.  Instead we support Scottish Environment 
LINK‟s suggestion for alternative wording to „act in accordance with‟ the principles. 

 Extending duty to other public authorities in Scotland. The duty to base policy on 
the EU environmental principles should apply to any public body and to any function of 
those bodies, where those bodies/functions may impact on the environment. As 
currently drafted, the Bill limits this duty on public bodies to application as part of the 
Strategic Environmental Assessment (SEA) process. The process of SEA in Scotland, 
as defined by the Environmental Assessment (Scotland) Act 2005, means that all public 
bodies have to undertake SEA of all of their plans, programmes and strategies, which 
includes policies and legislation.  

However, in practice, a pre-screening process can mean that plans, policies and 
programmes can be excluded from the SEA process if they are deemed to have no or 
minimal effect.  Concerns have been raised about the effectiveness of SEA and that 
there may be a number of plans, policies and programmes being screened out4. The 
Agriculture (Retained EU Law and Data) (Scotland) Bill is one current example.  

The EU principles also have a much broader application than just policies and 
legislation, influencing individual decision making and interpretation of court decisions. 
We would like to see greater clarity provided on how the duty will provide equivalence 
with the application of the EU principles through EU law. 

 Guidance on principles. The guidance will be key to determining how the principles 
should be interpreted and to review how effectively they are being applied.  The 
guidance should include a provision for compliance with the duties to be reviewed and 
assessed.  There also needs to be mention in the guidance of the interplay between 
interpretation of the environment principles by reserved authorities carrying out devolved 

                                            
3
 https://publications.parliament.uk/pa/cm201719/cmselect/cmenvaud/1951/1951.pdf 

4
 https://doi.org/10.17868/68365  

https://publications.parliament.uk/pa/cm201719/cmselect/cmenvaud/1951/1951.pdf
https://doi.org/10.17868/68365
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functions and devolved authorities carrying out reserved functions in Scotland.  The 
guidance should be subject to a transparent public consultation process. 

Part 2 Environment: Chapter 2 - Environmental governance 

We welcome the establishment of a new environmental watchdog, Environmental 
Standards Scotland (ESS).  The regulatory oversight of the European Commission and 
European Court of Justice has provided a strong framework of environmental governance 
until now.  Laws are only effective when they have strong institutions and mechanisms to 
support and implement them in practice.  Robust enforcement mechanisms are needed 
when environmental requirements and standards are not being met and, in the absence of 
these EU institutions, it is important that Scotland develops a watchdog that can carry out 
equivalent functions. 

Part 2, Chapter 2 of this Bill could be improved by: 

 Strengthening the independence of ESS. Independence from government is an 
essential requirement if a watchdog is to function effectively.  It should be appointed by 
and answerable to the Scottish Parliament.  However, as drafted, the independence of 
the ESS not guaranteed.  The independence from the government granted by Schedule 
1 section 1(1) is swiftly undone by section 1(2), which states that the previous 
subsection „is subject to any contrary provision in this or any other enactment.‟  This 
must be removed.  There must also be greater parliamentary involvement and scrutiny 
of the appointment of Board members and the Chief Executive, including the recruitment 
of „interim‟ members, which is already under way. 

 Including provisions to guarantee secure, transparent funding for the ESS. 
Resources for the ESS will be subject to the Scottish Government‟s annual budget 
process, which potentially further undermines its independent.  Adequate funding is 
essential for the effective functioning of the watchdog so Scottish Ministers must commit 
to multi-year, dedicated funds for the ESS, coupled with annual reporting on funding. 

 Including powers to investigate individual decisions. One clear limitation of the 
ESS, as proposed, is that Sections 23(a) and 28(1)(a) explicitly prevent it from using its 
powers to issue improvement reports and compliance notices „in relation to a particular 
person or case‟. This is a clear failure of the Continuity Bill to provide equivalence with 
existing EU processes. Citizens and public interest organisations have a vital and 
recognised role in environmental decision making and environmental protection, 
including in challenging individual decisions where they may cause environmental harm.  
Until now, we have been very reliant on EU institutions and processes to raise the alarm 
and initiate remedial action.  

The only comparable processes are parliamentary inquiry or judicial review.  Both of 
these processes are severely limited.  For example, parliamentary inquiries will rarely 
examine individual issues, but are generally targeted at wider policy matters.  Judicial 
review cannot adequately provide the sole mechanism for civil society to challenge the 
application of environmental legislation post-Brexit.  Judicial review is both expensive 
and purely procedural in nature5, factors that will deter citizens and NGOs seeking to 

                                            
5
 And, thus, arguably non-compliant with the Aarhus Convention. 
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make a complaint.  Therefore, neither these options, nor the proposed functions of the 
ESS, offer adequate replacement for EU complaints mechanisms.  

 Clarifying the definition of ‘environmental law’. We have concerns that the current 
definition of „environmental law‟ is too narrow and limits the effectiveness of the ESS.  
Restricting the definition to any legal provision “mainly concerned with environmental 
protection” potentially excludes other legislation which may have significant 
environmental implications, but is not drafted with environment as a „main concern‟.  We 
suggest removing the word „mainly‟.  We also have concerns about the exclusion of 
Parts 1 to 3 of the Climate Change (Scotland) Act 2009.  Whilst the Committee on 
Climate Change provides technical advice on these sections, they do not have remit to 
launch investigatory or enforcement procedures in the event of non-compliance. 

 Outlining interim arrangements for ESS. The Brexit transition period is expected to 
end on 31st December 2020 and we understand that it is unlikely that the ESS will be 
fully operational by 1st January 2021.   However, this presents a temporary risk of a gap 
in governance, which must be addressed by interim arrangements. As interim 
appointments will subsequently form the first Board of the ESS, it is essential that 
appointments of the interim Board are carried out transparently and with input from 
Parliament. Ministers should also clarify the functions of the interim Board, including 
receipt of complaints, until the ESS functioning fully. 


